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STATEMENT.

This is an appeal from an order made by the Dis-

trict Court of the Northern District of California

sustaining a demurrer to a petition for a writ of

habeas corpus and dismissing the petition.

The petition is on behalf of an alien Chinese per-

son; there had theretofore been taken proceedings

against her under the general immigration acts to

obtain her deportation upon the grounds stated in

the warrant of the Secretary of Labor that she had



been found practicing prostitution after entry into

the United States. There was a hearing before the

Department of Labor with the result that her de-

portation was ordered. The instant proceeding is

designed to test the sufficiency of the hearing before

the Department of Labor.

There have been sent to the clerk of this court

by the clerk of the District Court pursuant to the

order of the District Court two immigration rec-

ords which were filed in the District Court at the

hearing as Exhibit ''A" and Exhibit ''B" respect-

ively, Exhibit ''A" being the record of the instant

case before the Department of Immigration upon

the deportation proceeding; Exhibit "B" being the

! record of the case of the same detained upon a

former proceeding had and taken at the time she

applied for e: try into the United States in Septem-

ber, 1916.

From the record including the exhibits it appears

that the detained, called herein Quock So Mui,

otherwise known as Quock Shee, and also known

as Sing Ho, applied for admission to the United

States at the Port of San Francisco on September

2, 1916, claiming to be entitled to enter as the wife

of one. Chew Ho}^ Quong, a merchant. In proceed-

ings had at that time before the Immigration De-

partment she was denied admission to the United

States, which decision was affirmed upon appeal to

the Secretary of Labor. Thereupon a writ of

habeas corpus was applied for to the District Court.



The court sustained a demurrer to the petition and

the order was affirmed by this court on appeal on

August 6, 1917 (244 Fed. 749). Later a new peti-

tion was filed on behalf of tlie detained, setting

forth for the first time that she had been denied the

right to confer with counsel and that the Immigra-

tion Bureau had received and considered an anony-

mous communication which was not disclosed to her

or her counsel. The decision of the District Court

dismissing the petition was appealed from and re-

versed by this court April 1, 1918, No. 3088 (249

Fed. 869), the direction to the District Court was

to issue the writ. Apparently no further proceed-

ings were had before the Immigration Department

but the detained was admitted to the United States

and has since remained therein. In the instant

proceeding it is shown that Chew Hoy Quong, the

alleged husband of the petitioner, abandoned her

within a month after her landing and she has not

seen nor heard of him since (Exhibit *'A", p. 26).

The instant proceeding grew out of a raid at a

place known as 34 Beckett Alley, San Francisco, on

August 19, 1924. The petitioner was there found with

one Loui Mon Son. At that time there were taken

statements of the detained, of the said Loui Mon
Son, of one Rosa Wong, and one Donaldina Cam-

eron. The warrant of the Secretary of Labor was

thereupon issued directing that the detained be

taken into custody ar.d granted a hearing upon a

charge of having been found practicing prostitu-

tion after her entry.



The alien was taken into custody on September

8, 1924, and informed of the charge against her,

and that she had the right to be represented by

counsel. She requested the services of a lawyer and

her case was postponed until September 15, 1924

(Exhibit "A", p. 36).

The matter came on for further hearing on Sep-

tember 16, 1924, petitioner being represented by

counsel. The statements referred to were identified

and put in evidence. Thereupon petitioner's coun-

sel said:

"We object to these statements. We now
demand on behalf of the detained that she may
produce at a regular hearing the witnesses

whose statements were made without her
knowledge and against her protest for cross-

examination."

Copies of the statements were given to counsel

(Exhibit ''A", p. 34).

The proceedings was postponed and on November

3, 1924, called for further hearing at which time

Miss Cameron was produced for cross-examination

(Exhibit "A", pp. 33-32) ; a further hearing was

had on February 24, 1925, at which time Rosa

Wong was produced for examination and cross-ex-

amined by petitioner (Exhibit "A", pp. 31-27). At

the close of this examination the examining inspec-

tor stated that on September 16, 1924, petitioner

had requested that the government witness would

be produced for cross-examination; that Miss Cam-



eron and Miss Wong had been produced and said

"there is another witness, Loui Mon Son, who
made a statement on August 20, which state-

ment has already been introduced and made a

part of the record and though Ave have been
unable to locate him. Therefore the govern-

ment has not further witnesses to produce. We
are ready to bring the case to a close".

Thereupon the petitioner requested a continu-

ance ''to present the case and witnesses for defend-

ants". No other motion or application was made

(Exhibit "A", p. 27).

On March 17, 1925, a further hearing was had at

which time petitioner testified at length (Exhibit

''A", pp. 26-24) ; at this hearing the petitioner

stated in slibstance that she did not know what be-

came of the man she married years ago, Chew Hoy
Quong; that he deserted her a little over a month

after she landed. As to Loui Mon Son, with whom
she had been found in bed at the time of the raid

referred to she said: ''I married him; he was my
husband a little over three months" (Exhibit ''A",

p. 26). She said further that she married him by

the ''Chinese custom". Upon being reminded that

person had stated that he was married and that

his wife named Loo Chee was in China, said: "Even

if he had a vdfe, if he and I liked each other we

could live together as man and wife just the same.

He did have a wife in China" (Exhibit "A", p.

25). She said further that although the Chinese



could marry as many wives as they could, he was

afraid to admit he had two wives for he would be

deported (Exhibit ''A", p. 25).

Upon such hearing the Department found that

the charges in the deportation warrant were true

and upon the recommendation of the Department,

the Secretary issued a warrant therefor. An ap-

peal was taken to the Secretary of Labor, upon

which the board of review with the approval of the

Assistant Secretary rendered the following decision

which since it states the case is here set forth in full.

'* 55389/284 San Francisco April 15, 1925.

In re: Quock So Mui, alias Sing Ho, alias

Quock Shee, aged 28; native and citi-

zen of China, Chinese race, entered at

San Francisco ex s/s 'Nippon Maru'
on September 2, 1916.

This case comes before the Board of Review
in warrant proceedings.

No local counsel. Attorney J. M. Hanley rep-

resented the alien at San Francisco.

This alien was arrested on the ground that

she had been found practicing prostitution

after her entry.

Quock Shee arrived in the United States on
September 2, 1916, and applied for admission

as the wife of a merchant, one Chew (Jew)
Hoy Quong, alias Jew Man. The port denied

her admission and her appeal was dismissed

by the Department Bureau File 54176/61. How-
ever, a writ of habeas corpus was taken out,

and, after a delay of some fourteen or fifteen

months, she was finally landed by the Circuit

Court of Appeals. The reason for her denial



by the Immigration Service at the time of lier

arrival is that there was good reason to believe

that her contention for admission was not bona
fide and that she w^as being brought here for

immoral purposes. She was arrested on Aug-
ust 19, 1924, in a raid on 34 Beckett Alley, San
Francisco, at which time she was found in bed
with a Chinese one Louie Mon Son.

In hearings given on August 19, at 34
Beckett Alley and on August 20, at the Hall of

Justice, San Francisco, Quock Shee admitted
that her alleged husband, Jew Hoy Kuong,
deserted her about one month after her entry;

that she had not seen him since, that, at the

time of her arrest, she was found in bed with

a man, one Louie Jim, and that he had given

her money after having sexual intercourse with
her. She, however, denied that she has had
sexual relations with any other men.

On August 20, Louie Mon Son was question-

ed. He admitted that he was found in bed by
police officers with a Chinese woman named
Quock So Mui. He was confronted with the

defendant and identified her as that woman.
He admitted having intercourse with her on
occasions covering several years back, he stat-

ing that her regular charge was $10.00 a night

but that he had no knowledge as to whether
she was a public prostitute.

Miss Donaldina Cameron, Superintendent,

Chinese Mission Home, made a statement at the

time of the arrest though such has no particular

bearing on the issue. It deals almost wholly

with the events leading to the raid.

One Rosa Wong, a young Chinese girl now
associated with the Chinese Mission Home, and
a former admitted prostitute, identified the

defendant as a former irnnate of a house of

prostitution once conducted by one Mrs. Chin
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Po at 645 Jackson Street. She testified that,

to her knowledge, this woman had practiced
prostitution at that place. However, Quock
Shee denies this and denies ever having Imown
Rosa Wong.

Quock Shee was given her first hearing un-
der the warrant on September 8, at which time
she expressed her desire to be represented by
counsel. The hearing was resumed on Septem-
ber 16, at which time Attorney Hanley was
present. He requested additional time for pre-

paration, and also demanded that the witnesses
who previously testified be presented for cross-

examination. The alien at the time was con-
fined in the San Francisco Hospital, and At-
torney Hanley was advised that further hear-
ing would be deferred until after her release.

On November 3, Miss Cameron was present-
ed. On February 24, 1925, the witness Rose
Wong was again questioned. Attorney Hanley
or his representative was present on these occa-

sions. The previous statements of both were
available but, on cross-examination, were in

no way controverted. In fact, such evidence
as was adduced tended, if of any effect at all,

to corroborate that previously given.

On March 17, the alien herself was again
questioned. Attorney Hanley being present. At
this examination, upon questioning by her at-

torney, she testified that she understood her
alleged husband to be dead and that she was
married to Loui Mon Sun at the time of her
arrest. When asked for proof of this death,

she testified that she had been advised by some
of her clansmen that her former husband had
died, but that she had taken no steps to ascer-

tain the truth thereof. She claimed the reason
for Louie Mon Son's testifying as he did on
August 20, that is, that he was married and had



a wife, one Lew Shee, then living in China, was
because he w^as in fear of being deported after

his arrest. Louie Mon Sui, however, was not

present at this time; he had 'gone to the

country'.

The evidence presented by the alien in her
own behalf in no way controverts or detracts

from that submitted to support the charge on
which she was arrested. It is conclusively

showTi that this woman has practiced prostitu-

tion since her entry. It is apparent that the

injection of the marriage issue w^as a mere
subterfuge as a possible though very ineffectual

means to an end. Even though this woman had
gone through a marriage ceremony with Louie
Slon Son, such marriage, in view of previous

testimony of the man himself, which is imcon-
troverted, and the absence of proof of the death
of the man by reason of whose mercantile sta-

tus she was admitted, would be illegal. The
charge in the warrant is fully sustained.

It is recommended that this alien be deported
to China at Government expense on the ground
stated in the warrant for her arrest.

W. V. Sinclair,

Chairman, Secy. & Comm'r.,
Genl's Board of Review.

RFH.
SO ORDERED.

E. J. Henning,

Assistant Secretary.'

By reference, the petition for the writ of habeas

corpus (R. 7) makes the immigTation record (Ex-

hibit ''A"), a part of the petition and such record

was filed as an exhibit in the court below (see in-

dorsement, Exhibit ''A").
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According to Exhibit ''A" the allegations of the

deportation warrant were established at the hearing

by the testimony of several witnesses. We do not

state this testimony in detail; we deem it sufficient

to refer the court thereto, especially to the tesimony

of Donaldina Cameron, Exhibit ''A", p. 33, and the

testimony of Rosa Wong, Exhibit "A", p. 30. The

testimony of the latter witness showed that she had

known the alien; that she, herself, had associated

with her and that she was able to depose to certain

facts indicating the truth of the charge.

The petition for the writ of habeas corpus herein

is verified by one K. F. Wing not otherwise de-

scribed. Upon all vital matters his verification is

upon information and belief only. The grounds for

the petition substantially were:

(a) That there was no legal or any evidence to

support a warrant for deportation;

(b) That at certain stages of the proceedings

the detained was denied the right to have an attor-

ney. (Such stages are not stated but from the re-

port it may be gathered that reference made to

the summary examination of petitioner upon her

arrest previous to the issuance of any warrant, for

upon her first appearing before the Board she was

informed that she was entitled to counsel and elected

to avail herself of the opportunity) (R. 5).

(c) That she was subjected to private and secret

investigation and compelled to be a witness against

herself.
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(d) That a statement of one Loui Mon Son was

received in evidence and that he was not produced

for a cross-examination (R. 6).

(e) That the evidence at the hearing consisted

of hearsay statements, private reports and other

e\idence inadmissible in a court of justice.

It is finally stated:

*'that the said detained is in custody of the said

commissioner and for said reason is unable to

verify this petition upon her own behalf and
therefore your petitioner does submit this peti-

tion upon behalf of the detained and in her

name." (R. 7)

In this court, in the brief on behalf of appellant,

reliance is placed upon three propositions onl}^ to-

wit: That the hearing was unfair:

(a) By the failure to produce a government wit-

ness for cross-examination and by the retention of ex

parte testimony in the record;

(b) By employing other than a duly qualified

interpreter of the Department during a portion of

the hearing;

(c) By erroneous conclusions of law taken by

the Board of Review as to the illegality of an al-

leged marriage between petitioner and one Loui

Mon Son.
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ARGUMENT.

I.

THE PETITION FOR THE WRIT OF HABEAS CORPUS WAS
INSUFFICIENT. IT DID NOT COMPLY WITH SECTION

754 OF THE REVISED STATUTES.

It will be noted that the detained person does not

sign nor verify the petition for the writ of habeas

corpus and that she does not add thereto any proof

upon her own behalf, that she is entitled to remain

in the country. Upon the other hand all substantial

allegations are made by a person not otherwise de-

scribed but who deposes upon information and be-

lief.

Under Section 754 of the Revised Statutes it is

provided

:

**that an application for a writ of habeas corpus
shall be made to the court, or justice, or judge
authorized to issue the same, by complaint in

writing, signed by the person for tvltose relief

it is intended, setting forth the facts concern-
ing the detention of the party restrained, in

whose custody he is detained and by virtue of

what claim or authority. The facts set forth
in the complaint shall he verified hy tJie oath of
the person making the application/^ (Italics

ours.)

In the instant case the detained does not sign the

petition or make the oath. It may be true that in

a proper case an application could be made by some

other person authorized to do so by the detained,

but in the instant case the final paragraph merely
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states that tlie detained is in the custody of the

Commissioner and for that reason unable to verify

the petition, yet it does not contain any statement

showing that the detained authorized petitioner to

sign or verify the petition for her. It does not

show any relationship between the petitioner or

the detained. It does not show any reason why pe-

titioner should take upon himself to institute any

proceeding on behalf of the detained. It does not

exclude the idea but that petitioner's action may
be that of an intruder or uninvited meddler. He
does not even style himself as next friend. In

such cases it is clear that there is no authority for

the institution of the proceeding and the court

could have properly denied the petition upon that

ground alone.

U. S. V. Houston, 273 Fed. 915, 916;

Gusman v. Marrero, 108 U. S. 81; 45 L. ed.

436;

In re Craig, 60 Fed. 969;

In re Chavez, 72 Fed. 1006.

Thus in the Houston case it was said of a similar

application

:

''But the complaint must set forth some rea-

son or explanation satisfactory to the court
showing why the detained person does not sign

and verify the complaint and who 'the next
friend' is. It was not intended that the writ of

habeas corpus should be availed of, as matter
of course, by intruders or uninvited meddlers,
styling themselves next friends." Citing the

case of Gusman v. Marrero, supra.



14

When consideration is had of the matters appear-

ing in the two immigration records presented there

will be noted elements making it eminently proper

that this court should carefully scrutinize the state-

ment or want of statement of any assumed authority

of petitioner to act on behalf of the detained, and

that it should consider whether the District Court

did not justly refrain from lending its assistance

to accomplish the purpose of this petitioner. In

the former proceedings the petition was filed by

the alleged husband but the Department was not

able to find that he was in fact the husband. With-

in a month after the landing of the petitioner he

disappeared from the scene although he had claimed

to be a merchant in the United States of long stand-

ing. It will be noted also from the report of the

former proceedings (Exhibit "B", pp. 173, 167,

162), that the alien testified on one or two occasions

that she had not been willing for a prosecution of

a portion of the former proceeding but that she de-

sired to return to China. From all of which mat-

ters we submit that it is clear that the court should

consider the case proper for the application of a

rule announced in the Houston case and which is

indeed the rule that the statute would command.

The petition for a writ of habeas corpus was thus

insufficient and filed without authority and, as was

said in the Houston case, supra, whether the point

was actually discussed in the court below or not, it

was in the case. The court was not obliged to re-

tain the case and permit an amendment. The pro-
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ceeding is desig-ned to be summary as provided in

Section 761 of the Revised Statutes:

*'The court or justice, or judge shall proceed

in a summary way to determine the facts of

the case by hearing the testimony and argu-

ments and thereupon to dispose of the party as

law and justice require.
?>

An order dismissing or denying the petition does

not constitute res adjudicata. The petitioner need

not be given permission to amend. He has equal

rights to begin OA^er. The decision may properly

rest upon the point adverted to.

The statute requires that the petition be signed

by the person for whose relief it is intended and

verified by the person making the application.

Clearly this would import that the person verifying

the petition and thus entitled to make an applica-

tion must either be the detained or one having such

relation to the detained, such as guardian, parent,

spouse, as would entitle the applicant to represent

the detained, or, in any event, have been authorized

by the detained; otherwise the provision for verify-

ing the petition could be wholly evaded by ha\dng an

entire stranger, igTiorant of the facts, verify same

on information and belief.

II.

THERE WAS AMPLE EVIDENCE TO SUPPORT THE

DECISION OF THE IMMIGRATION DEPARTMENT.

While it is contended in the petition that there

was no evidence sufficient to justify or sustain the
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order of the Immigration Bureau in finding the alle-

gations of the warrant for deportation to be true,

this contention does not seem to be made now in the

brief of appellant. If it is to be made, it is mani-

fest, however, that the evidence upon such issue

was overwhelming. Regard may be had to the testi-

mony of Miss Cameron as to the character of the

house at 34 Beckett Alley from which the alien was

taken on the raid (Ex. "A", p. 33). The testimony

of Rosa Wong (Ex. ''A", p. 31) is, if true, con-

clusive upon the point. This witness was a reform-

ed former associate of the alien, who knew and tes-

tified as to her former mode of life. Her knowl-

iedge was obtained from statements made by Quock

Soy Mui and from inferences drawn by her from

what she saw; and the mere fact that she did not

say that she had witnessed the particular act would

be of no significance; such an issue is not usually

proven by a proof of the direct act. As to the ver-

acity of the witness, this is concluded by the deci-

sion of the department, although there is no reason

to doubt such veracity.

Wong Shee v. Nagle, 7 Fed. (2d) 612, 613.

And this court in the case of

Chin Shee v. White, 273 Fed. 801,

which was a case involving the same issue in a war-

rant case said of the question of the credibility of

witnesses

:

''The credibility of the witnesses was for

the Secretary of Labor to pass upon and his
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judgment cannot be questioned so long as the

evidence is sufficient to support his conclusion."

III.

THE HEARING WAS NOT UNFAIR FROM THE RECEIPT

IN EVIDENCE OF THE STATEMENT OF ONE LOUIE

MON SON.

It is contended that serious "error was commit-

ted by the government's failure to produce Louie

Mon Son for cross-examination" and that "this

error was continued when the immigration service

made this illegal testimony a part of the record".

It appears that at the initial heariiig upon the

warrant (Ex. "A", p. 36) in the presence of her

counsel the alien testified that her own statements

taken on August 19th and August 20th, 1924, be-

fore an immigrant inspector, were true. The state-

ments were thereupon introduced in evidence. At

the same time there was also introduced and made

part of the record three other statements—that of

Louie Mon Son, Rosa Wong, Donaklina Cameron,

also the record "verification of landing". A single

objection was taken "to these statements"; no

ground is stated. Thereupon counsel for the alien de-

manded that she have produced at a regular hearing

the witnesses for cross-examination. Later the two

witnesses. Miss Cameron and Miss Wong, were pro-

duced for cross-examination and each affirmatively

testified that the statements so made bv her were
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true (Ex. '*A", pp. 33-30). Upon such production

the witnesses were cross-examined at length by coun-

sel for the alien and gave such testimony as to en-

tirely support the charge. As to the person who

made the remaining statement, Louie Mon Son, it

was stated that the government was unable to locate

him, and that the government was ready to close

(Ex. *'A", p. 27). Counsel for the applicant made

no objection or suggestion other than to request a

continuance to present the case and witnesses for

the defendant. It will be remembered that Louie

Mon Son was claimed by the alien to be her hus-

band. If he would so testify, presumably she of

all persons would know where he could be found,

yet she made no application under the rule or other-

wise for a subpoena to bring him in if a subpoena

were necessary. Indeed, as far as the marital status

of this person was concerned, the alien herself tes-

tified that he had a wife in China. Accordingly, it

cannot be presumed that he would have given for

her testimony of value. The party was rot a gov-

ernment official as to whose whereabouts the officers

may be presumed to have knowledge. He was

claimed to be the husband of the alien. There was

a statement that the government could not find him.

Counsel for the alien did not inquire into what

efforts had been made. He knew, of course, that if

he so requested properly he would have been en-

titled to a subpoena, especially so when the case was

then postponed for further hearing at his request.
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The situation is not unlike that found by this

court in the recent case of

Yip Wall V. Nagle, 7 Fed. (2d) 426, 427.

There certain important statements were received

in evidence and the persons who made such state-

ments were not produced for cross-examination.

The court held it was improper to receive the state-

ments, but that the hearing was not for that reason

unfair under the authority of

U. S. V. Tod, 263 U. S. 149, 157, 68 L. Ed. 221,

wherein it is decided that a hearing does not cease

to be fair merely because some evidence has been

improperly rejected or received. It was then said

of the failure to produce the witnesses for cross-

examination, under the circumstances that 'Hhe de-

fect is the admission of improper testimony not the

denial of the right to cross-examine the govern-

ment's witnesses", and that under the rule in the

Tod case, supra, *Hhis defect is not fatal"; a furth-

er authority,

Chin Ah Yoke v. White, 244 Fed. 940,

was cited upon the point.

In sum the situation is that the alien contends

that her alleged husband, Louie Mon Son, should

have been brought in and examined, although he

would have been bound to admit that he had a wife

in China and thus was not legally married to the

alien. But the rules of the Department which she

now invokes pointed out the course opened to her
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counsel. Rule 23, effective February 1, 1924, and

at the time of the hearing which is also the present

rule, relates to subpoenaing witnesses and, among
other things, it provides:

''If an alien or his authorized representative

requests that a witness be subpoenaed, he shall

be required as conditions precedent to the

granting of the request to state in writing what
he expects to prove by such witness or the

books, papers or documents indicated by him
and to show affirmatively that the proposed
evidence is relevant and material and that he
has made diligent efforts without success to

produce the same."

There was no request for such subpoena accord-

ing to the rule, or at all. Aid from all that ap-

pears she could have brought in her alleged hus-

band upon a mere request. There was no violation

of her rights in failing to issue a subpoena or in

failing to bring in this particular witness. If there

were error in receiving the statement it was a mere

error which would not vitiate the hearing since there

was other ample evidence to justify the decision of

the department.

IV.

THE HEARING WAS NOT UNFAIR FOR THE USE OF A

MISS WU AS INTERPRETER.

In the brief of appellant it is contended that the

hearing was unfair on account of the use as an in-

terpreter of a Miss Wu at a portion of the proceed-
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ings. A reference to Exhibit *'A", however, will

show that the matter referred to can only relate

to a short examination of appellant (Ex. ''A", p.

16), and a similar short examination of Louie Mon
Son (Ex. ''A", p. 12).

There are several answers to the contention. It

is not sho\\Ti or intimated that Miss Wu was in any

respects incompetent as an interpreter. Appellant

answered her questions apparently with readiness.

Neither does she now deny any of the matters testi-

fied to by her, appearing on page 16. Nor, indeed,

does she deny any of the matters apparently testi-

fied to by Louie Mon Son on the occasion referred

to recorded on page 12. Later, indeed, she testified

that the statements she so made were true; this in

the presence of her counsel (Ex. *'A", p. 34).

Moreover, the examination referred to was ante-

rior to the issuance of any warrant in proceedings

necessarily and always ex parte, which would con-

stitute no part of a hearing that resulted in the de-

portation.

An analogous contention is also made by appellant

in the petition; it is urged that the defendant was

denied the right to have an attorney or legal ad^dce

at certain stages of the proceedings, and that she

was subjected to private and secret investigations,

etc. The record discloses that the alien was repre-

sented by Attorney Hanley at all stages of the pro-

ceedings after arrest b}^ the Immigration author-

ities (Ex. ''A", p. 36). The petitioner's contention
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apparently referred to statements taken before the

warrant of arrest was applied for.

This contention is answered in the case of

Z7. S. V. Tod, 263 U. S. 149,

wherein the Supreme Court said (p. 155) :

"It may be assumed that one under investiga-

tion with a view to deportation is legally en-

titled to insist upon the observance of rules

promulgated by the Secretary pursuant to law.

But no rule is shown which prohibits interro-

gation without apprising the person under in-

vestigation that he is entitled to refuse to an-

swer and to have counsel. The examination
here complained of was conducted before there

was an application for the warrant of arrest.

There is neither in Rule 22, subd. 3, which re-

lates to the application for warrant, nor else-

where in the rules, a^-iy provision which deals

with interrogation prior to the hearing. Rule
22, subdivisions 5 (a) and (b) apply only to

the proceedings after an arrest has been made.
The careful provision which the rules make to

ensure the person arrested the benefit of counsel
and access to the government's evidence at the

hearing leads to the conclusion that the omission
of any similar provision governiT^g earlier

stages in the proceeding was intentional. In
the absence of a rule forbidding interrogation

or requiring the presence of counsel, mere ex-

amination in his absence does not render the

hearing unfair. Low Wah Suey v. Backus, 225

U. S. 460, 470; 32 Sup. Ct. 734, 66 L. Ed. 1165."
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V.

THERE WERE NO ERRONEOUS CONCLUSIONS OF LAW
TAKEN WHICH AFFECTED THE RESULT OF THE PRO-

CEEDING FOR DEPORTATION.

It is finally contended that an erroneous conclu-

sion of law was applied by the Board of Review.

Reference seems to be had to its declaration that

an alleged marriage of the alien with one Louie

Mon Son was invalid ; the further contention is now

made that, at that time, she was authorized to infer

the death of her former husband, owing to his

being absent and not heard from.

We think this matter, however, wholly imma-

terial. For whether the original Chew Hoy Quong

was dead or not, the alien's alleged marriage to

Louie Mon Son could not have been valid. In the

first place there is no warrant under the laws of

the State of California for a marriage by '* Chinese

custom". Under Section 68 et seq., of the Civil

Code of California, all such marriages are invalid.

A so-called common law marriage would have no

validity. But the order of exclusion need not rest

upon this consideration for, apart from other

considerations, it must be conceded to be manifest

that if Louie Mon Son had a wife in China he could

not legally marry Quock Soy Mui, and as to this

she did testify that he did have a wife in China

(Ex. ''A", p. 25). She said she took no steps to

ascertain whether Louie Mon Son was already

married, and in response to the suggestion that the
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party had stated that he had a wife in China, one

Lew Shee, she replied, ''Even if he had a wife, if

he and I liked each other, we could live together

just the same. He did have a wife in China".

This testimony is to be taken with the initial

statement of the alien at the time of the raid, in

which she made no reference to any second hus-

band, but said with reference to Louie Mon Son,

''he is my friend" (Ex. "A", p. 14).

It may be noted further that whether the alien

was married or not she could have been guilty of

the charge stated in the warrant and have been sub-

ject to deportation; and that she was guilty is shown

by the testimony of Rosa Wong, independent of any

consideration of the matters found upon her arrest.

It is true that the circumstances then appearing

were suspicious and would authorize an inference

of guilt, but the testimony before the Department

did not wholly consist of proof of such incidents.

Accordingly, the question whether the alien was

married to Louie Mon Son or not would only be

important as an explanation or excuse as to a single

part of the case against her.

CONCLUSION.

In conclusion it is respectfully submitted that the

proceeding before the Immigration Bureau was

eminently fair; that the alien was accredited a fair
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hearing and that she is clearly within the scope of

the statute which requires her deportation.

The order should be affirmed.

Respectfully submitted,

Geo. J. Hatfield,
United States Attorney,

T. J. Sheridan,
Assistant United States Attorney,

Attorneys for Appellee.




